
In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Misc(J)case No.218/2018  

Smti Sujata devi –vs- Sri khileswar Das 

 

18.03.2023   

Petitioner is represented. 

Today the day is fixed for order. 

I have already heard the learned counsel for the 

petitioner.  

This instant Misc (J) case has registered on petition 

no.2669/2018 dated 27.11.2018 filed by the petitioners under 

Order XXXIX Rule 1 and 2 read with Section 94 & 151 of the 

CPC. 

The main contention of the petitioners is that That the 

opp party, Sri Khileswar Das, offered in the year 2000 to sell 

his land measuring 1 Katha covered under Dag No. 386 of 

P.P. No. 234 situated at Mazgaon, P.O. & P.S. Tezpur, 

District- Sonitpur, Assam. He further offered to provide a six 

feet wide passage from main road for ingress and engress to 

the land offered for sale. There was a talk between the 

petitioner together with her husband on the one side and the 

opp party on the other side. After discussion amongst them, 

the petitioner agreed to purchase the land. 

Thereafter, necessary permission was obtained and the 

sale deed was registered on 25/10/2000. This petitioner 



purchased an area of 1 Katha of land. With the land, the opp 

party also provided to her a six feet wife passage with a 

length of 72 feet connecting the main road with the land 

described in Schedule A. This petitioner after purchase took 

the possession of the said land with the passage. She got her 

name against the land purchased duly mutated. She has been 

enjoying the land ever since.  

There is the land of one Sri Dutta Ram Das adjacent on 

the southern side to the six feet wide passage provided by 

the opp party. The petitioner and her husband requested him, 

i.e. Sri Dutta Ram Das to provide a two (2) feet wide passage 

along the six feet wide passage thus making the width 8 

(eight) feet. After discussion, Sri Dutta Ram Das, agreed to 

give 2 feet wide passage over his land running along with the 

six feet wide passage. He requested for a one time 

consideration of Rs. 20,000/- (Rupees Twenty Thousand) only 

for providing his land. The petitioner agreed thinking about 

the future prospect. Sri Dutta Ram Das executed an 

unregistered deed on 15/12/2010 and handed over the 2 

(two) feet wide passage and 72 feet in length land to the 

petitioner and in return the petitioner gave him Rs. 20,000/- 

(Rupees twenty thousand) only and took possession of the 

same. This way the passage became 8 feet wide. 

The petitioner decided to make necessary construction. 

She obtained necessary permission from the Tezpur 

Development Authority for construction of her house along 

with a boundary wall. She got the permission No. 



TDA/BP/MAZGAON/2001/2016 dated 20th August, 2016. She 

approached the Syndicate Bank for a loan of Rs. 10,00,000/- 

(Rupees Ten Lakhs) in 2016. 

The petitioner before starting the construction 

measured her land. She found her land short in her 

possession. The land had not been measured at the time of 

delivery of possession. The petitioner requested the opp party 

to get the land measured and to see how the land in her 

occupation appears to be short of around 3 Lessas. The opp 

party started raising unnecessary objection. 

The petitioner without wasting time erected boundary 

wall around the land purchased. She also constructed wall on 

the southern side of the 8 feet passage. On the southern side 

of the 8 feet passage, the land of Sri Dutta Ram Das falls. He 

had no objection and the boundary wall could be erected. The 

opp party and his family members, however, started raising 

objection  in the erection of boundary wall on the northern 

side of the 8 feet passage for no reason.  

The husband of this petitioner filed an application 

before the Mahabhairab Police Out Post on 30/09/2016 and 

waited for action. The police didn't move and on 27/10/2016 

the plaintiff's husband lodged complaint against the opp party 

before the SP, Sonitpur. The said complaint was forwarded to 

the Mahabhairab Police Out Post for enquiry and report. The 

police officials visited the place and after enquiry the police 

stated that it was a land dispute and as such they asked the 

petitioner to approach the Circle Officer, Tezpur. 



The petitioner on 8/12/2016 filed an application before 

the Circle Officer, Sonitpur Tezpur. The said office asked the 

Lat Mandal to enquire and furnish report. The lat Mandal 

visited the land but he could do nothing as the opp party and 

his family members objected. The husband whenever came to 

Tezpur approached the authorities but the matter remain 

pending. 

On 18/11/2018 the petitioner came to know that the 

opp party along with his family members gave bamboo 

fencing and is not allowing the petitioner to use the 3 feet out 

of the six feet wide passage. The opp party and his family 

members have no right to block or cause any sort of 

hindrance over the 6 feet wide passage provided under the 

sale deed. The two feet wide passage was acquired only to 

extend the width of the already provided 6 feet wide passage 

for easy movement of vehicles upto the land of this plaintiff. 

The petitioner has been facing insurmountable 

difficulties in starting construction in her Schedule A land. 

Construction materials cannot reach the Schedule A land.  

In the present case the proceeding went exparte 

against the Opposite parties. 

Here in the instant case the claim of the 

petitioner/plaintiff is that opp. Party gave bamboo fencing and 

is not allowed the petitioner to use the 3 feet out of six feet 

wide passage. The opp party and his family members have no 

right to block or cause any sort of hindrance over the 6 feet 

wide passage provided under the sale deed. The two feet 



wide passage was acquired only to extend the width of the 

already provided 6 feet wide passage for easy movement of 

vehicles upto the land of this plaintiff. The expression ‘Prima 

Facie” means at the first sight or at the first appearance or so 

far it can be judged from the first disposal. From perusal of 

the case record it appears that the issues offered by the 

plaintiff/petitioner are triable issues and on the face of it 

there is a probability of plaintiff/petitioner to obtain 

relief/reliefs as prayed at the consequence of trial on the 

basis of materials placed before the Court. Thus, it can be 

safely held that there is a prima facie case. 

Thus, in such a case, the balance of convenience tilts in 

favour of the petitioner as the loss incurred would be greater 

for the petitioner as against the opposite party, further 

supplemented by the fact that if at this juncture the opposite 

party are not restrained, then the latter might get ousted 

from their peaceful use and enjoyment of the passage 

causing irreparable loss. At this stage what appears is that 

the balance of convenience is also in favour of the petitioner 

because opposite party can block or creating any sort of 

hindrance to the petitioner. 

So far as irreparable loss is concerned it is an admitted 

fact that if the Opposite party is not restrained by way of a 

judicial order, the petitioner will suffer irreparable loss in the 

event of being ousted from the peaceful use and enjoyment 

of the passage. In such a circumstances, the petitioner 

cannot be compensated at a subsequent stage.  



In Dalpat Kumar vs Prahlad Singh decided in AIR 1993 SC 

276, the Supreme Court has deliberated the exercise of the 

judicial discretion of the court while dealing with an 

application for injunction and in consonance to the said 

judgment, the matter of rights of the petitioner is considered. 

The golden principles relating to law of injunction is applicable 

and the ad interim injunction allowed. The O.P. is restrained 

from restraining and prohibiting the opposite parties from 

blocking or creating any sort of hindrance in the peaceful use 

and enjoyment of the passage by the petitioner and her 

family members. 

This order will be effective till the final disposal of the 

Title Suit.  

In accordance this misc. (j) case is disposed of ex-parte 

without cost. 

 


